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Consultant, MedPro Group (Sherri.Morrison@medpro.com )

Sherri has more than 30 years of nursing and healthcare risk management
experience. She has worked for medical professional liability carriers assisting
healthcare providers with a wide range of risk management needs across many
specialties and settings.

Sherri also has provided risk management services for a large hospital system and a large federally
gualified ambulatory healthcare system.

Sherri received an associate of arts degree in nursing from the College of Southern Maryland (formerly
Charles County Community College). She also received abachelor of science degree in community
health education from Texas A&M University. She has multiple certifications in healthcare quality, and
she is a Fellow of the American Institute for Healthcare Quality.
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© Designation of continuing education credit

A MedPro Group is accredited by the Accreditation Council for Continuing Medical
Education (ACCME) to provide continuing medical education for physicians.
ACCME MedPro Group designates this enduring activity for a maximum of 1.0 AMA PRA
ACCREDITED WITH Category 1 CreditsE. Physicians should cl

COMMENDATION extent of their participation in the activity.

PACE MedPro Group is designated as an Approved PACE Program Provider by the
Academy of General Dentistry. The formal continuing dental education programs of
R this program provider are accepted by AGD for Fellowship/Mastership and
membership maintenance credit. Approval does not imply acceptance by a state or
provincial board of dentistry or AGD endorsement. The current term of approval
extends from October 1, 2018, to September 30, 2022. Provider ID# (218784)

MedPro Group designates this continuing dental education activity, as meeting the
criteria for up to 1 hour of continuing education credit. Doctors should claim only
those hours actually spent in the activity.



© Disclosure

MedPro Group receives no commercial support from pharmaceutical
companies, biomedical device manufacturers, or any commercial interest.

It is the policy of MedPro Group to require that all parties in a position to
influence the content of this activity disclose the existence of any relevant
financial relationship with any commercial interest.

When there are relevant financial relationships, the individual(s) will be
listed by name, along with the name of the commercial interest with which
the person has a relationship and the nature of the relationship.

Todayodos faculty, as well as CE planner
editors, and Patient Safety & Risk Solutions staff at MedPro Group have

reported that they have no relevant financial relationships with any

commercial interests.



© Objectives

At the conclusion of this program, you should be able to :

Define an unanticipated outcome and differentiate between the
types of situations that can lead to unanticipated outcomes

Describe the current ethical standards for disclosing unanticipated
outcomes in healthcare settings

Explain the concept of the o0seconc
outcomes and identify strategies to support second victims

Li st the components of the ocommur
approach to disclosure

|dentify the key steps in the disclosure process and who should
participate




© Definitions

Unanticipated Outcomes of care that differ significantly from anticipated
outcomes outcomes
include:

Medical errors caused by standard of care deviations

Patient harm that results from medical mismanagement or

Near Miss 3

system failures
MEVEEE

A near miss is an unplanned event that does not result in patient harm, but has
the potential to do so. i National Safety Council




© Disclosure vs. admission of  liability

Understanding the difference

Disclosure and apology

ol dm sorry, Mrs. Jones, b
unresponsive and stopped breathing during the
procedure. We had to resuscitate her. She is doing

fine now, and we are going to closely watch her for
the next several hour s. 0O

Admission of liability

ol dm sorry, Mrs. Smith, b
child became unresponsive during the procedure.
| must have given her too
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» Disclosure: Laws, standards,
and expectations



© Disclosure through time

The National Quality
Forum endorses full
disclosure of serious
unanticipated
outcomes

Institute of
Medi ci ne
Humano R

Stanford PEARL
program launched

AHRQ releases
CANDOR toolkit

2001 2006 2010

University of lllinois
Medical Center at
Chicago launches

communication and

resolution program

The Joint Commission
initiates requirement to
disclose unanticipated
outcomes of care

AHRQ funds several
demonstration projects to
test the communication and
resolution approach




© States with apology laws

In the United States, 39 states, the District of  Columbia, and Guam have apology laws.

F. Source: National Conference of State Legislatures. (2018, December). Medical professional apologies statutes. Retrieved from
-


http://www.ncsl.org/research/financial-services-and-commerce/medical-professional-apologies-statutes.aspx

© State guidance

State apology laws are intended to protect certain statements,
expressions of sympathy, and other evidence from being admissible in
malpractice litigation.

State apology laws differ in the types of information and statements
covered. Consult your attorney for information specific to the state in
which you practice.

Six states have laws with provisions directly related to accidents
iIncluding California, Florida, Massachusetts, Tennessee, Texas, and
Washington.

Ten states mandate disclosure of unanticipated outcomes to patients
Including Connecticut, Florida, Maryland, Nevada, New Jersey, Oregon,
Pennsylvania, South Carolina, Tennessee, and Washington.

=y Sources: SorryWorkd, States with apology laws; National Conference of State Legislatures, Medical professional apologies statutes; QuPS (n.d.). Summary Of States' Policy

== Toward Disclosure. Retrieved from


http://www.qups.org/med_errors.php?c=state_comparison&t=10

© The Joint Commission standards

0 T h o danhCommission standards do not
require apology, evidence suggests that patients
benefit n and are less likely to pursue litigation i
when physicians disclose harm, express
sympathy and apologize. 0

FI Source: The Joint Commission. Quick Safety Issue 29: Advancing patient-provider communication and activating patients . 2016. Retrieved from



https://www.jointcommission.org/resources/news-and-multimedia/newsletters/newsletters/quick-safety/quick-safety-issue-29-advancing-patientprovider-communication-and-activating-patients/

© Other disclosure policies and guidance

AMA Code of
Ethics

The American
College of
Obstetricians
and
Gynecologists

The Leapfrog
Group

oWi thholding pertinent medi cal
the belief that disclosure is medically contraindicated creates
a conflict between the physi
patient welfare and to respe
2.1.3)

C I
ct
OThe disclosure and di scussi on

create and maintain high -quality health care and to preserve
the integrity of the patient -physi ci an rel ati or

0 L e a pdssensdhat regardless of its environment, setting,
or type of patients it treats,100 % of hospitals should comply
with all nine el ements of .beap

Sources: AMACode of Medical Ethics. (2016, June). Chapter 2: Opinions on consent, communication & decision making. Retrieved from
; Disclosure and Discussion of Adverse Events. ACOG Committee Opinion. Retrievedrom

; Leapfrog Never Events Report. (2019). Retrieved from


https://www.ama-assn.org/delivering-care/ethics/withholding-information-patients
https://www.acog.org/Clinical-Guidance-and-Publications/Committee-Opinions/Committee-on-Patient-Safety-and-Quality-Improvement/Disclosure-and-Discussion-of-Adverse-Events
https://www.leapfroggroup.org/never-events-report-2019

© Disclosure organizational plan

ECRI Culture of safety
oDi sclosure cultureo
Clinical crisis management plan
Disclosure policies and procedures
Educate staff
Prepare staff for disclosure conversations
Support staff
Document and communicate disclosure

Service recovery

F_l Source: ECRIInstitute. ( 2018, May). Disclosure of unanticipated outcomes. Healthcare Risk Control (HRC).




© Full vs. partial disclosure

"4l ADisclosure of all harmful incidents

AAcknowledgment of responsibility and apology (when a known error has

_ occurred)
Full disclosure

includes: AAn explanation of why the event happened

AHow the effects of the event will be mitigated

ASteps the healthcare provider/organization will take to prevent similar
NGl occurrences

In a survey of more than 2,600 medical and surgical physicians who were given scenarios
depicting serious errors:

56% would partially disclose
the event (mention adverse
event but not error).

=y Sources: AHRQ Patient safety primer: Error disclosure ; Gallagher, T. H., et al. (2006, August). Choosing your words carefully: How physicians would disclose harmful
1= medical errors to patients. Archives of Internal Medicine , 166(15), 1585-1593. Retrieved from



http://jamanetwork.com/journals/jamainternalmedicine/fullarticle/410785

© Barriers to disclosure

Intrapersonal barriers

Lack of knowledge regarding the tenets of professionalism (including transparency), hesitation to
participate in whistleblowing, erosion of empathy, emergence of defensive coping strategies

Interpersonal barriers

Physiciandpatient communication breakdowns, perceived lack of empathy/sensitivity,  hesitation to
report or improper reporting of unanticipated outcomes

Institutional barriers

Culture that perpetuates fear, blame, and secrecy; policies/advice that discourage disclosure and
apology; fear of malpractice litigation and loss of malpractice coverage; uncertainty about how to
report unanticipated outcomes; resistance to transparency

Societal barriers

Damaged reputation, legal punishment, financial losses, lack of confidence in error reporting systems
and apology laws

=y Source: Perez, B., etal. (2014, March). Understanding the barriers to physician error reporting and disclosure: A systemic approachtoa  sygemic problem. Journal of Patient

I= gafety, 10, 45-51.



© Barriers to disclosure

Tangible sanctions for physicians

Punitive workplace policies, damage to reputation and career, fear of litigation, legal/financial
damages assessed by the courts

Healthcare norms and attitudes toward medical error

Fear of retaliation or career damage from reporting unanticipated outcomes ; uncertainty of role in
reporting; concerns about loss of authority, damaged reputation, and criticism; effect of disclosure on
patientsod ideali zed perceptions of healthcare

Causal uncertainty surrounding the error trajectory

Lack of definitive answers about what occurred , how it occurred, why it occurred, and who played a
role; uncertainty about the responsibility for disclosure; lack of accountability for systemic origins of
errors; questions about preventable errors vs. nonpreventable illness complications

Physician weighing of harms and benefits of disclosure
Uncertainty about duty to disclose near misses or e rrors that are caught and corrected prior to harm,
fear of unwarranted patient distress, concern for patient understanding of unanticipated outcome

Source: Entwistle, M., & Kalra, J. (2014, October). Barriers to medical error disclosure: An organizing framework and themes for future research.  Austin Journal of Pathology
& Laboratory Medicine, 1 (2), 6.

pr o
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©Donot forget nNnsecond victi ms

/‘
Unanticipated A Patients/families (first victims)
outﬁg\r/r;efhcr:ealg < A Healthcare providers (second victims)
victims: A Healthcare organizations (third victims)

A healthcare provider who is involved in an unanticipated patient
outcome and feels traumatized by the event. The provider may
experience feelings of blame, anger, shame, failure, depression,
inadequacy, and distress.

Sources: Seys D., et al. (2013, May). Supporting involved health care professionals (second victims) following an adverse health event: A literature review. International Journal of Nursing Studies, 50 (5),

678%87. Retrieved from ; Agency for Healthcare Research and Quality. (2016, July). Patient safety primer: Support for clinicians involved in
errors and adverse events (second victims) . Retrieved from


http://www.sciencedirect.com/science/article/pii/S0020748912002283
https://psnet.ahrq.gov/primers/primer/30/support-for-clinicians-involved-in-errors-and-adverse-events-second-victims?q=second+victim

© TJIC Journal on Quality and Patient Safety

Results from a survey of more than 3,000 physicians in internal

medicine, pediatrics, family medicine, and surgery

Following errors, physicians reported: %
Increased anxiety about future errors 61
Lossof confidence 44
Problems sleeping 42
Reduced job satisfaction 42
Harm to their reputation 13

Only 10 percent of participants felt that their healthcare organizations
adequately supported them in coping with error -related stress.

=y Source: Waterman, A. D., et al. (2007, August). The emotional impact of medical errors on practicing physicians in the United States and Cana da. The Joint Commission
I= Journal on Quality and Patient Safety, 33 (8), 4673476.



© Second victim support: Organizational strategies

Support a culture of safety that encourages transparency, respect, and honesty.

Survey staff and conduct an organizational assessment to determine how best to
support healthcare providers involved in unanticipated outcomes.

Develop written policies for second victim support and resources.

Implement a comprehensive program to support providers before, during, and
after disclosure of unanticipated outcomes, including rapid response provisions.

Establish confidentiality standards for information shared as part of second
victim support programs.

Educate and train providers on the org
prepared to handle a disclosure scenario.

Sources: University of Missouri Health System. (2010, December). Building a clinician support program: Assessment worksheet/planner . Retrieved from

F_I ; Conway, J., et al. (2011). Respectful management of serious clinical adverse events (Second Edition). Institute for Healthcare Improvement.
Retrieved from



http://www.mitsstools.org/uploads/3/7/7/6/3776466/building_a_second_victim_support_programdecember3.pdf
http://www.ihi.org/resources/Pages/IHIWhitePapers/RespectfulManagementSeriousClinicalAEsWhitePaper.aspx

© Second victim support: Program considerations

Unit- or department -

based support systems Rapid response teams Peer support/mentoring

Employee assistance Easily accessible support Professional
programs contact/hotline review/feedback

Expert consultants Support materials
(e.g., risk managers, (e.g., tips for coping with
patient safety experts, stress, self-care Professional counseling
behavioral health guidance, crisis
professionals) management advice)

Sources: AHRQ Support for clinicians involved in errors and adverse events (second victims); Conway, et al., Respectful management of serious clinical adverse events ,
Institute for Healthcare Improvement.



© Litigation support

LITIGATION SUPPORT

MAINTAINING YOUR BALANCE

PATIENT SAFETY & RISK SOLUTIONS

FI Source: MedPro Group Patient Safety & Risk Solutions: Litigation Support: Maintaining Your Balance (2016). Retrieved from
-



https://www.medpro.com/documents/10502/359074/Litigation+Support+Booklet.pdf
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» Communication and resolution
programs



© Communication and resolution program

s COmmunication and resolution program (CRP)

A A comprehensive approach to the resolution
of potentially compensable events (PCES)

A Pioneered at the VA hospital in Lexington, Kentucky
A Currently in place at:

A The University of Michigan

A The University of Illinois

A Stanford University

A Several AHRGfunded demonstration sites




© Elements of a communication and resolution program

Immediate reporting of unanticipated outcomes
to risk management staff

Rapid investigation and evaluation of the PCE

== Full disclosure

s Ul apology (if appropriate)

s Ul compensation (if appropriate)




© The University of lllinois Medical Center approach

Reportin ANotifying patient safety or risk management personnel
P J about unexpected outcomes involving patient harm

AUndertaking a rapid, detailed investigation using
Investigation standard RCA techniques to determine whether an error
was made

A Creating programs for providing ongoing communication

Communication with patients/families after an unexpected outcome

without regard to the cause of the event

Aln the event of an error, providing an apology and an
appropriate remedy

Apology and
remedy

ALinking process improvements identified in the RCA with

Ll e E st patient/family involvement

AN

Source: Mayer, D., et al. (2011, September 12). Medical error calls for honest disclosure. American Medical News. Retrieved from



http://www.amednews.com/article/20110912/profession/309129949/5/

OSt anfordbés PEARL

Process for Early Assessment and Resolution of Loss (PEARL)

A Designed to address significant, unanticipated, or adverse medical
outcomes

A Based on principles of open communication, transparency, and
Integrity

A Helps patients understand their care by addressing complex medical
concerns in a comprehensive, compassionate, and confidential
manner

Between 2009and 2014,St a n f feequéngysof malpractice lawsuits
dropped by 50 percent compared with the frequency from 2003 to
2008. Further, a 40 percent decrease occurred in the average cost of

individual malpractice claims.

Source: How Stanford Hospital cut malpractice lawsuits in half. Retrieved from


http://www.advisory.com/daily-briefing/2016/02/03/how-stanford-health-care-cut-malpractice-lawsuits-in-half

© AHRQGE&ANDOR process

Communication and Optimal Resolution (CANDOR)

AA process to help healthcare organizations and providers respond in a timely,
thorough, and just way to unanticipated outcomes.

ABased on expert input and lessons learned from an AHRQ Patient Safety and
Medical Liability grant initiative launched in 2009.

AProcess and materials tested and applied in 14 hospitals across 3 U.S. health
systems.

Alncludes eight different modules that cover topics such as obtaining
organizational buy -in; gap analysis; event reporting, investigation, and analysis;
response and disclosure; second victim support; resolution; and more.

AEach module contains PowerPoint slides with facilitator notes. Some modules
also contain tools, resources, or videos.

FI Source: Agencyfor Healthcare Research and Quality. (2016, May). Communication and optimal resolution (CANDOR) toolkit. Retrieved from
-



http://www.ahrq.gov/professionals/quality-patient-safety/patient-safety-resources/resources/candor/introduction.html
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© When does the disclosure process begin?

Disclosure should begin with the informed

consent process. Informed consent is:

A An opportunity for patients/families to develop
reasonable expectations for their treatment results

A An excellent reference point to begin the disclosure
di scussi &®Remerpber.when we dscussed the
possibility of [x] outcomes ? 0 )

A Your opportunity to build a strong provider &atient
relationship that can support future disclosure
discussions




© Is honesty always the best policy?

Error Without Harm

AThe facts are in the health
record.

ADisclosure can be used as
a orel ati onshi

AThere is a risk in not S S
disclosing.



© Communication of an unanticipated outcome




© Disclosure & Who should participate?
\‘
\
A representative from the healthcare practice or hospital,
depending on the event
|
he patient and family (cons

e deral/state privacy regulations)

[
‘ The person who will be responsible for following up with the

The physician or other practitioner who is primarily responsible
for the error or is familiar with the unanticipated outcome

patient/family




© Disclosure 0 When should it happen?
N\

As soon as practical following the event

As soon as basic facts about the event are
known

As soon as the patient and/or family is able to
receive the message




© Timetable for communicating unanticipated outcomes
48 hours

Patient Stabilization

Staff Briefing

Secure Implicated Drugs, Equipment, Records
ID Communicator/
Just-in-Time Training

Patient Notice/Apology

Patient Support Initiation
MedPro Group Notice
Billing Hold
Analysis of Causation
Documentation
Patient Support
Regulatory Reporting per State Requirements
Staff Support




© Disclosure 6 Where should it happen?

~

A Make sure the room is not scheduled for
something else

A quiet, AHang a o0Do Not Distilur
comfortable
room that
provides

privacy




© Disclosure 0 What should happen?

Provide simple, concise facts

Acknowledge that the information currently available is incomplete, and
commit to further meetings with the patient/family as more details are known.




© Disclosure 0 What else should happen?

Solicit feedback from the patient/family
throughout the disclosure discussion.

Indicate that this can be an ongoing conversation,
and provide the patient/family with the name and
phone number of a contact person.

Ask whether the patient/family has any immediate
unmet needs.




© D o n foriget to document the disclosure process

Healthcare providers and staff involved in the medical error may require
support counseling.

Document the disclosure process, including:

AThe time, date, and place
AWnho was present
AThe information that was communicated

AThe patientds/ familyds understanding
presented, responses to questions given

AWho is responsible for follow -up
AThe plan of action going forward

Stop patient billing until the details of the unanticipated event are analyzed.




© More disclosure advice

ult your claims or insurance representatives
early resolution is indicated (as it relates to
dical error with damages).

A discussion of monetary settlement
IS not recommended at the first
meeting with the patient/family.

absolute statements, such as

~

oll take care of everythi
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© Communication channels

p—— Technology

T T Environment
physicians

Laboratory

Regulatory Equipment
agencies

........................ Ancillary
Casemanagement g departments
Resident physicians Radiology

t

Patient & Family




© Components of human communication
7%

m Body Language
®m Tone of Voice

38%
9% wwords

NOTE: Percentages may fluctuate depending on various factors. The numbers in
the graph represent a general estimate, not an absolute formula.

F—I Source: Thompson J. (2011, September 30). Is nonverbal communication a numbers game? Psychology Today Retrieved from


http://www.psychologytoday.com/blog/beyond-words/201109/is-nonverbal-communication-numbers-game

© The communication process

.@@6@

Feedback




© Effective communication

The message issuccessful only when the sender and
the receiver perceive it in the same way.




