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Managing Risks Associated With
Curbside Consultations

Question

What are the liability risks associated with conducting curbside consultations, and what strategies can

help mitigate these risks?

Answer

Curbside consultations are very common in the practice of medicine.! They involve healthcare
providers seeking advice or opinions from each other when making diagnostic or treatment decisions

for patients. These consultations — also called “hallway,” “elevator,” or “sidewalk” consults — are
beneficial as healthcare providers seek to provide quality care for their patients. Some of the
advantages include fostering relationships with other healthcare providers, gaining current knowledge

on the latest medical research, and saving time.

These informal consultations are not without risks, however, and certain situations may increase

liability exposure. For example:

e The requesting practitioner may provide inaccurate or incomplete information.

e The consulting practitioner might offer inappropriate advice, which may result in harmful

treatment to the patient.

e The requesting practitioner may document the consultant’'s name as a source of advice without

the consultant’s knowledge.?

Additionally, technology (e.g., email and texting) has opened up more opportunities for curbside
consults, adding a new layer of risk. Electronic consultations create a record of each interaction,

which may raise questions about the consultant’s level of involvement in the case, the information
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provided, and the advice given. Electronic consultations also may create concerns about the privacy

and security of patients’ protected health information.3

Whether a curbside consult is done face-to-face or electronically through messaging, in most states
the key element for liability is whether a provider—patient relationship exists. If it does, then the

informal consultation should become a formal consultation.

In a formal consultation, a healthcare provider sees the patient; reviews their health record;
participates directly in their care; documents an assessment, treatment recommendations/plan, and
orders in the health record; and bills the patient. Informal consultations do not involve any of these

elements.*

Curbside consults should be informal and occur between two healthcare providers, one of whom
does not already have a pre-existing relationship with the patient, has not had contact with the

patient, and is not covering for a provider who does have the relationship with the patient.®

Understanding when an informal curbside consult becomes a formal one is imperative because that is
when liability exposure can occur. For example, seeking a formal consultation would be prudent in the
following scenarios:

¢ Situations that require specialist intervention or the need to interact with the patient

e Requests that require the consultant to obtain significant clarification and/or more information

that would require reviewing the patient's health record

¢ Situations in which the appropriateness of the consult or the preference of the consultant are

unclear

e Requests that involve more than one consult about the same patient®

Navigating any possible risks in curbside consults is essential for providers. Below are some

strategies to help providers avoid liability:

e When seeking advice from another provider or fielding a request to provide a curbside consult,

make sure the information involved is brief, general, and not specific to the patient.
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e Be careful to avoid patient-specific guidance, such as providing advice about ordering tests or
adjusting medications. Doing so may indicate a provider—patient relationship and involvement

in the care team.

e Ask providers requesting curbside consults whether they plan to document the conversations;

if so, clarify what they plan to document. Ask to review all documented information.

e When accepting requests to provide curbside consults, specifically state that you are willing to
provide an informal consultation. Speak up if you feel that the situation requires a more formal
approach (e.g., you need to see the patient). Consider keeping notes regarding curbside

consult requests, including a general summary of the discussion.”
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standard of care. Because the facts applicable to your situation may vary, or the laws applicable in your jurisdiction may
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medical obligations or rights, state or federal laws, contract interpretation, or other legal questions.
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